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The notion of insurable interest is
fundamental to insurance law as it
is at the very heart of the validity of
this contract. The lack of insurable
interest leads to the nullity of the
insurance policy and justifies the
insurer’s refusal to indemnify its
insured’.

In a decision rendered on March 2,
2012, the Court of Appeal upheld a
judgment of the Superior Court?,
where an insurer refused to
indemnify the insured, raising its
lack of interest in the property®.
The Court held that a debtor had
sufficient interest to insure the
property subject to an instalment
sales contract.

In March 2002, the plaintiff 97717-
1963 Québec Inc. (“9111")
purchased equipment pursuant to
an instalment sales contract. It
insured this property with Temple
Insurance Company (“Temple").

In August 2002, 9111 stopped
making the monthly payments
required under the sales contract.
The sellers seized the property
before judgement and stored it
elsewhere. The seizure was
followed a few days later by the
filing of a motion to recover the
property, which the sellers
discontinued a few years later. On
February 13, 2004, a suspicious fire
broke out where the insured
property was being stored, thereby
damaging it. 9111 sent its insurer a
notice of loss on the same date. It
was admitted that the insured and
its representatives had nothing to
do with the fire.

Temple then retroactively cancelled
the insurance policy that had been
issued and refused to indemnify
9111, arguing that it did not have an

insurable interest in the property as
9111 never acquired ownership and
was not in possession of the goods
at the time of the fire.

The issue can be summarized as
follows:

e \Was Temple well-founded in
retroactively cancelling the insu-
rance policy and refusing the claim
based on 9111's lack of insurable
interest in the destroyed property?

The Court of Appeal analyzes the
relevant provisions of the Civil Code
of Québec with respect to insurable
interest* as well as those pertaining
to instalment sales contracts®. Note
that article 1746 C.c.Q. provides
that an instalment sales contract
transfers to the buyer the risk of
loss of the property whereas article
1748 C.c.Q. provides that the seller
may cancel the contract when the
buyer fails to pay the sale price.

The Court also held that the
instalment sales contract provided
that 9111 had the obligation to
contract an insurance policy on the
property and that the sellers could
take out insurance if 9111 failed to
do so.

The bench applied the Supreme
Court of Canada decision in
Kosmopoulos v. Constitution
Insurance Co., a landmark case that
established the broad and flexible
interpretation of the notion of
insurable interest”: the moral certainty
of advantage or benefit from the
property or the prejudice from its
destruction is sufficient enough to
establish an insurable interest.

In the present case, the fact that
the nature of the legal relationship
between the parties and that 9111
was still indebted toward the sellers
as well as the possibility for 9111 to
suffer a direct and immediate
prejudice as a result of the loss of
the property, were considered
sufficient to establish an insurable
interest:

“[2] In the present case, Res-
pondent 9111 was contractually

bound to insure the property and its
debt towards the Seller, under the
instalment sale agreement (...). It
was thus in a position to extract an
advantage from the existence of the
property and to suffer a direct
prejudice as a result of the equip-
ment’s damage or destruction.”

With respect to the argument based
on the seizure before judgement by
the sellers, the Court confirms that
it is only a protective measure, not a
final jJudgement transferring
ownership of the property. There-
fore, the temporary dispossession
of the property did not affect 9111's
insurable interest.

By holding that the notion of
insurable interest should be given a
broad interpretation, the Court of
Appeal confirmed the importance of
assessing the insured’s economic
interest in the property. This
position was also adopted by the
Superior Court in a recent judge-
ment recognizing the insurable
interest of the debtor of a hypothe-
cary loan®.

This decision also shows that
physical possession of the insured
property is not essential to prove an
insurable interest. We believe that
this decision could support the
thesis that under certain circums-
tances a good faith possessor who
may be susceptible to suffer
damages as a result of its loss, may
have an insurable interest in such a
good®. To our knowledge, this issue
has never been specifically exami-
ned by a court.
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